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RECOMVENDED ORDER

Robert E. Meal e, Adm nistrative Law Judge of the Division of
Adm ni strative Hearings, conducted the final hearing in Tanpa,
Florida, on March 14, 1997.

APPEARANCES

For Petitioner: Albert E. Ford, |
Assi st ant General Counsel
3000 Commonweal t h Boul evard
Mail Station 35
Tal | ahassee, Florida 32399-3000

For Respondent: John Brotherton, pro se
6304 North Otis Avenue
Tanpa, Florida 33604




For Intervenor: Robert G Southey
Del ano & Sout hey
Post O fice Box 15707
St. Petersburg, Florida 33701

STATEMENT OF THE | SSUE

The issues are whether the Petitioner |lawfully revoked John
Brotherton’s exenption for the repair or replacenment of a dock in
subner ged | ands and whet her Respondent tinely requested a
heari ng.

PRELI M NARY STATEMENT

By letter dated April 24, 1996, Petitioner inforned
Respondent that it was revoking a previously issued |letter of
exenption for a personal dock adjacent to a condon nium
devel opnent .

Respondent filed a petition demanding a formal hearing.

The recommended order changes the style of the case and
redesi gnates the petitioner and respondent fromthe prior
pl eadings in order to reflect that the Departnent of
Envi ronmental Protection has the burden of proof.

At the hearing, Petitioner called two witnesses and of fered
into evidence eight exhibits. Respondent called one wtness and
offered into evidence six exhibits. Intervenor called two
w tnesses and offered into evidence three exhibits. Al exhibits

were adm tted except Respondent Exhibits 1, 3, 5, and 6.



The court reporter filed the transcript on April 7, 1997.
The parties submtted all post-hearing filings by May 8, 1997.
FI NDI NGS OF FACT

1. Intervenor is the successor by nerger w th Bankers Real
Estate I nvestnent Conpany. References to Intervenor shal
i ncl ude Bankers Real Estate |Investnent Conpany.

2. Intervenor submtted to condom ni um ownership the
property that, follow ng condom ni um construction, has becone
known as Sportsman’s Riversi de Townhonmes Associ ation
(Sportsman’s). This property borders the Honbsassa R ver.

3. Subject to the legal effect of the transactions
descri bed bel ow, Sportsman’s owns the riparian rights to the area
upon whi ch a dock owned by Respondent is |ocated.

4. By warranty deed dated February 1, 1984, David J.
Steward acquired Sportsman’s condom niumunit five. The deed
contains no reference to a dock, but conveys only unit nunber
five and an undi vi ded share in the common el enent.

5. However, by letter to M. Steward dated June 19, 1984,
the Chairman of Bankers Real Estate Investnent Corp. agreed that,
in consideration of M. Steward’ s execution of anmended
condom ni um docunents, the devel oper “will” assign M. Steward

nmor e parking spaces and “[y]our boat dock will remain permanently



assigned to your unit as a limted common el enent reserved for
use by your unit.”

6. On Cctober 12, 1990, David J. Steward conveyed
Sportsman’ s condom niumunit nunber five to Respondent. The deed
conveyed “itens of personal property including the private dock
thereon.” On April 20, 1993, Respondent applied to Petitioner
for an exenption to repair the dock that M. Steward had sold
him The dock had been damaged in a stormthe prior nonth.

7. The application includes a copy of the warranty deed to
Respondent. The deed reveal s that Respondent owns only a single
unit of a condom nium project, but the application does not nane
t he condom ni um associ ati on as an adj acent property owner.
Respondent checked the formon the application stating that he
was the record | egal owner of the “property on which the proposed
project is to be undertaken.”

8. The application states that the dock is a floating dock
for the private docking of Respondent’s boat. The application
reports that the dock is 128 square feet in area.

9. By letter dated June 1, 1993, Petitioner granted
Respondent the requested exenption frompermtting, “[b]ased
sol ely upon the docunents submtted to the Departnent . . ..~
The letter adds that the exenption constitutes “authorization

fromthe Board of Trustees Pursuant to a Menorandum of Agreenent



entered into on Novenber 23, 1992.” The letter warns that
Petitioner may revoke the exenption determnation “if the basis
for the exenption is determned to be materially incorrect

10. The Menorandum of Agreenent dated Novenber 23, 1992,
(M2A) is between the predecessor agency to Petitioner and the
Board of Trustees of the Internal |nprovenent Trust Fund (Board
of Trustees). |In the MOA the Board of Trustees authorizes the
use of state-owned subnerged |ands for all activities (subject to
irrel evant exceptions) for which Petitioner grants exenptions
fromenvironnmental resource permtting.

11. By letter dated April 24, 1996, Petitioner inforned
Respondent that it had | earned that Respondent had supplied
“materially incorrect” information in the application submtted
with the April 20, 1993, letter. The April 24 letter explains
t hat Respondent asserted in the application that it was the
record owner of the property, but the warranty deed reveal ed that
he was not. The April 24 letter gives Respondent 21 days from
receipt wwthin which to file a petition requesting a fornmal
adm ni strative hearing.

12. Respondent tinely filed his request for a hearing. The
facts do not establish a waiver of Respondent's right to demand a

heari ng.



13. Petitioner did not rely on Respondent’s representation
that he was the owner of the property on which the dock was
| ocated. The warranty deed attached to the application clearly
reveal ed that Respondent owned only a condom niumunit and
undi vided interest in the common elenent. Petitioner also knew
that the state owned the subnerged | and at the dock

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1), Florida
Statutes. (Al references to Sections are to Florida Statutes.)

15. Rule 18-21.004 contains the rul es governing requests
for activities on state-owned subnerged | ands. Rule 18-
21.004(3)(b) states:

Applications for activities on sovereignty |ands
riparian to uplands can only be made by and
approved for the upland riparian owner, their
[sic] legally authorized agent, or persons with
sufficient title interest in uplands for the

i nt ended pur pose.

16. Petitioner’s witnesses testified that Rule 18-
21.004(3)(b) requires ownership of the upland property. This is
the neaning of the first two clauses, but the l|last clause

broadens the category of perm ssible applicants. “Sufficient

title interest in uplands for the intended purpose” requires a



functional inquiry to determne if the interest of the applicant
is sufficient to allowit to repair the dock

17. Real estate title determnations are the jurisdiction
of circuit courts. Agencies may determ ne whether an applicant
possesses sufficient ownership of land to entitle the applicant
to a permt, but this determnation in no way affects the actual
ownership of the | and.

18. In this case, Respondent has shown sufficient |egal
interest to allow himto repair the dock. He may have obtained a
license or prescriptive rights to use the dock. Perhaps he has a
stronger legal interest. Respondent has shown sufficient
interest in the dock and land to satisfy the requirenent of the
rule. |If Respondent |acks sufficient interest to repair and use
the dock, it is upto a circuit court, not a state agency, to so
rule. If acircuit court |ater determ nes that Respondent | acks
the necessary interest to repair and use the dock, then,
followng a judgnent to this effect, Petitioner may bring another
proceeding to revoke the exenption of Petitioner and consent of
t he Board of Trustees.

RECOMVENDATI ON

It is
RECOMVENDED t hat the Departnent of Environnental Protection

enter a final order dism ssing the proceedi ng seeking the



revocation of the exenption fromthe Departnent and consent from

t he Board of Trustees.

ENTERED i n Tal | ahassee, Florida, on June 10, 1997.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
on June 10, 1997.

COPI ES FURNI SHED

Perry Odom Ceneral Counse
Departnent of Environnent al
Pr ot ecti on
Mail Station 35
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

Al bert E. Ford, |1, Esquire

Mail Station 35

3000 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

John Brot herton
6304 North Otis Avenue
Tanpa, Florida 33604

Robert G Sout hey, Esquire

Del ano & Sout hey

Post O fice Box 15707

St. Petersburg, Florida 33701-5707



Kat hy Carter, Agency derk

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order nust be filed with the agency that w |
issue the final order in this case.



